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     271  PLR 8138114, 6/25/81.

     272  See also PLR 8512087, 12/31/84, as supplemented by PLR
8531068, 5/10/85, and PLR 8512083, 12/31/84 (17 testamentary
CRTs), PLR 9145034, 8/12/91 and PLR 9145033, 8/12/91 (20
different CRTs), PLR 7826038, 3/29/78 (11 testamentary CRTs), PLR
7743059, 7/28/77 (7 testamentary trusts).  

In a reformation context, PLR 8749027, 9/3/87 notes that one
trust was found to be "separate and distinct" from another trust. 
This is normally not an issue, but a clearly distinct trust will
be necessary to satisfy the rigorous requirements governing CRTs.

GCM 38738 5/20/81 deals with the issue of multiple
noncharitable trusts.  The government combined 8 trusts, treating
them as 4 trusts, pursuant to Regs. 1.641(a)-0(c).  The GCM
rejects the argument that Gregory v. Helvering, 293 U.S. 465
(1935), 35-1 USTC Para. 9043, should not apply to trusts.  The
GCM admits that due to their charitable nature, charitable trusts
should be viewed in a more liberal manner.  Citing Helvering v.
Bliss, 293 U.S. 144 (1935), Teitell, "Letter to President
Clinton," Taxwise Giving, 4/93, p. 4, indicates that the Supreme
Court says the tax laws are to encourage charitable contributions
and the tax laws should be broadly construed, but the IRS has too
often narrowly construed the tax rules governing CRTs.  The
author is not aware of any instances in which the IRS has
attacked multiple charitable trusts or CRTs by the same grantors
on the grounds that they should be treated as a single trust or a
lesser number of trusts.  See, e.g., Buehner, 65 T.C. 723 (1976),
(pre-1969 Act transactions, CRTs recognized as "independent
entities" despite significant self-dealing).  See AOD 3/22/76. 
In the context of corporate structure involving an exempt
organization receiving rents from a second tier non-exempt
subsidiary, TAM 9338003, 6/16/93 indicates the "correct
substance" can be considered where the taxpayer has
"mischaracterized the transaction to avoid the tax."  See also
footnote 550. 

In Notice 94-78, 1994-32 IRB 15, the IRS indicated that it
may recharacterize short-term, high-payout unitrusts designed to
convert capital gains of the donor into taxfree returns of
corpus.  Among the lines of attack contemplated by the IRS was

Excerpt, Commentary: Charitable Remainder Trusts, 3rd Edition,
Reference Edition.  

Multiple Trusts

There is no prescribed limit on the number of CRTs one grantor
can create.  For example, in one private letter ruling,271 the
grantor created three different CRTs; a CRAT, a CRUT, and a
NIMCRUT (CRUT with a net income limitation feature).  The grantor
was the sole beneficiary in each case, although there were
different remaindermen.  It reflects the possibility of a grantor
"hedging" with different types of features.272   



the Gregory v. Helvering doctrine.  This notice is discussed in
"Characterization and Timing of Income," p. 674.  See also
Pennell, "Recent Wealth Transfer Tax Developments," University of
Southern California 46th Annual Institute on Federal Taxation,
1994, p. 11-92, discussing Dickinson Testamentary Trust, T.C.
Memo. 1993-62.  Pennell indicates that while not cited in
Dickinson, Regs. 1.641(a)-0(c) have been held to be invalid in
Stephenson Trust, 81 T.C. 283 (1983).  Levin and Soled, infra,
whose comments predate Regs. 25.2702-1(c)(3), T.D. 8791,
12/10/98, discuss that even though the Sec. 2702 regulations
exclude charitable trusts, the IRS might nevertheless use Sec.
2702 to attack abusive transactions.  They also cite GCM 37770,
11/30/78 "in which the IRS stated that if there was evidence of
taxpayer abuse, it would argue that the trust did not meet the
definition of a unitrust..."

The rules permitting the reduction in payouts upon certain
distributions to charity were intended to avoid the need for
multiple trusts.  See footnote 1198.  

The ability of a unitrust to receive additional
contributions (see footnote 190) makes it possible for a single
unitrust to serve the purposes of a husband and wife, thus
avoiding the need for multiple trusts.  See footnotes 197, 696,
1632.  Compare footnote 1594 re extensive use of separate trusts.

See also Koutsakos, Chern and Bonn, infra, discussing a
transfer to two CRTs involving a clinic, independent practice
associations and management company.  State law concerning the
practice of medicine reportedly made it necessary to use two CRTs
in order to separate the independent practice associations and
management company.  

     273  PLR 8942014, 7/20/89, permitted the consolidation of two
unitrusts into one.  The consolidation was permitted, and the
merger was not considered an additional contribution because of
the similarities in the trusts.  The two trusts had a common
beneficiary and were substantially identical, but each had a
separate grantor.  Bogert, Bogert, and Hess, infra, 
p. 357, report that the Northern Trust Company, Chicago, Will and
Trust Forms, 6th Ed., 1983, contained a note to sample language
for an annuity trust caveating that a consolidation provision
should not be included.  Northern Trust Bank of California N.A.,
Will and Trust Forms, 1st Edition, 1995, infra, p. 405-5,
contains sample language for a unitrust allowing the trustee to
"consolidate the trust with any other trust with similar
provisions for the same beneficiary or beneficiaries."  The
author does not readily identify the same type of caveat in this
latter forms book as is noted in the Bogert, Bogert, and Hess
treatise, although the CRAT forms in this latter book do not
contain a consolidation provision.  Presumably the disparity is
that a CRAT cannot receive additional contributions and PLR

CRTs tend to be very inflexible after formation, but one private
letter ruling indicates it may be possible to reduce the number
of CRTs by consolidation.273   



8942014 considered the consolidation as resulting in an
additional contribution.  One might argue that a consolidation
provision might be added as discretionary authority to the
trustee in the case of a unitrust.  On the other hand, one might
also have some concern that such a provision would even put the
CRT's qualified status at risk.  Considering the detailed rules
governing CRTs, one would not want to venture a consolidation
without a ruling.

     274  PLR 9403030, 10/28/93.  See also PLR 9851006, 9/11/98,
and PLR 9851007, 9/11/98 (two CRTs from one in a divorce
context).  

See also PLR 9817010, 1/15/98, in which the IRS allowed a
CRUT to be divided into two trusts with identical terms in
anticipation of the income beneficiary donating the income
interest in the new trust to the remainderman, which would cause
a merger of the remainder and income interests and result in
termination of the new trust.  The IRS held these steps would not
affect the qualified status of the original trust.  The PLR
refers to the income beneficiary's interest being 1%, and it is
not clear how the trust satisfied the 5% minimum payout
requirement unless the 1% is a typographical error.  Presumably
the income beneficiary was also the grantor.  Charitable Gift
Planning News, Vol. 16, No. 5, 5/98, infra, p. 2, discusses the
PLR and opines that the grantor would be entitled to an income
tax deduction for the value of the income interest "in the
terminated trust on the date of termination."  

Techniques, Fall, 1998, California State University, Long
Beach, discusses the ruling and opines:  "In some states it may
not be necessary to create the separate CRUT to accomplish the
same objective of accelerating part of the charitable remainder. 
(The income recipient of the original CRUT might want to do this
for the purpose of contributing to a current capital campaign of
the charity, to make a memorial gift upon the recent death of a
loved one, or to participate in a class gift.)  Instead, the
income recipient could simply assign a portion of his or her
income interest to XYZ, the merger of interests would occur, and
XYZ would receive a partial distribution of the assets in the
original CRUT.  Local law should be consulted for the proper
approach to use in a particular jurisdiction."

     275  TAM 7610199590A, 10/19/76.  This TAM is further
discussed below, "Qualification of Testamentary Trusts, Problem
Caused by `Interrelated' Trusts," page 811 and "Transfers of
Partial Interests to Charitable Remainder Trusts, Estate and Gift

The IRS has also permitted a CRT established by husband and wife
to be divided into two qualified CRTs following divorce.274   

One technical advice memorandum has been noted in which the
relationship between a charitable and noncharitable trust caused
them to be considered a single trust, which failed to qualify as
a CRT.275 The TAM analyzed a wholly charitable trust funded with



Tax Considerations" page 925.  See also footnotes 125, 1798, 1137
and 1758.  Concerning wholly charitable trusts, see also
footnotes 1794, 1879 and 1880.

1/4 of the residuary estate, while 3/4 of the residuary estate
passed to a marital deduction trust.  Despite attempting to
create two trusts, the TAM held the interrelationship and
prohibition of severance resulted in one trust.  Viewed as one
trust which contained charitable and noncharitable interests but
did not satisfy the requirements of a charitable remainder or
charitable lead trust, the estate gained no charitable deduction.

The IRS has reportedly raised an objection to mere co-ownership
of realty between the grantor and the trust, viewing this
arrangement as triggering "self-dealing."  One possible approach
to resolving this problem in certain circumstances might involve
restructuring such an arrangement so that there is only co-
ownership between CRTs.  The prospect of using a second, high-
payout CRT as a substitute for direct ownership is discussed
below, "Excise Taxes, Sec. 4941: Taxes on Self-Dealing, Co-
Ownership Issue," page 885.



     2069  The Table F adjustment relates to both (a) the  number
of months by which the valuation date for the first full taxable
year precedes the first payment date in such full year, and (b)
whether the payments are at the end of the year, quarter, etc.

     2070  Katzenstein, "Counseling the Client on Charitable
Remainder Trusts and Pooled Income Funds," infra, p. 15, states: 
The deduction for a charitable gift annuity is identical to the
deduction for a gift to a charitable remainder trusts, and avoids
the problems of the annuity trust...Not only does the five
percent probability of exhaustion test not apply, but both the
governing instrument requirements and administration are markedly
simpler with the gift annuity.  A Charitable remainder annuity
trust may be preferable if there are concerns about the charity's
ability to make the annuity payments."

The deferred gift annuity has an advantage relative to the
CRUT in that the charitable deduction is increased for the
deferral feature, whereas the calculation of the charitable
deduction is not increased because of the net income limitation
feature that makes possible deferral with a unitrust.  Donaldson
& Osteen, infra, p. 1133.  See also Osteen, "Charitable
Contributions: State of the Art Techniques in Planned Giving,"
infra, p. 149; Cline, "Bulking Up for Retirement, Income Tax
Alternatives to Qualified Plans," infra, p. 39.

See also reference to deferred charitable gift annuity/stock
redemption in a dynasty trust context by King, McDowell, and
Worthington, infra, p. 41.  Their illustration relates to a
younger couple.  Since the deferral feature affects the

Excerpt, Financial analysis sections, examples and commentary:
Charitable Remainder Trusts, 3rd Edition, Reference Edition.  

Following may be helpful perspective on the impact of a greater
Sec. 7520 rate on deductions for various types of charitable
vehicles:

Higher IRS (Sec. 7520) Rate

1. CRAT deduction is greater.  

2. CRUT deduction is unaffected if there is no Table F 
adjustment.2069  The CRUT deduction is modestly higher if 
there is a Table F adjustment and the Sec. 7520 rate is 
higher.

3. CLAT deduction is less.

4. CLUT deduction is unaffected if there is no 
Table F adjustment.  The CLUT deduction is less if there is 
a Table F adjustment and the Sec. 7520 rate is higher.

5. Charitable gift annuity deduction is greater.2070



calculation of the charitable deduction in the case of a
charitable gift annuity, the technique yielded a significant
charitable deduction.

6. Deduction for remainder interest in residence or farm 
      is less.

Whether a CRAT or CRUT yields a greater deduction depends on the
relationship of the payout to the IRS interest rate.  The CRAT
yields a higher deduction when the payout rate is less than the
IRS rate. ......... 



Summary of Financial Factors

Basic assumptions:
Applicable federal rate: 7.2%
Internal (CRT) investment yield = 7%.
Outside (reinvestment) yield = 7%.
Tax rates (federal and state): 

40% ordinary income; 23% capital gain
Types of Charitable Remainder Trusts (CRTs):

CRAT - Annuity Trust
CRUT - Unitrust
NIMCRUT - Unitrust with Income Limitation with Makeup

 After-Tax
Income   Charitable Discount  

Example # Facts Interest  Deduction  Rate

#1 CRUT/Life/         $7,000 $11,834  4.2%
40 year old 
grantor

#2 CRUT/Life/         $7,000 $30,561  4.2%
60 year old 
grantor

#3 CRUT/Term/         $7,000 $25,914  4.2%
20 years

#4 CRUT/Term/         $7,000 $50,903  4.2%
10 years

#5 CRAT/Life/         $7,000 $13,727  4.2%
40 year old 
grantor

#6 CRAT/Life/         $7,000 $31,652  4.2%
60 year old 
grantor

#7 CRAT/Term/         $7,000 $26,981  4.2%
20 years

#8 CRAT/Term/         $7,000 $51.286  4.2%
10 years

#9 CRUT/Life/         $7,000 $11.834  3.0%
40 year old 
grantor

#10 CRUT/Life/         $7,000 $11.834  5.4%
40 year old 
grantor

#11 CRUT/Life/         $7,000 $11,834  4.9%
40 year old
grantor

#12 CRUT/Life/         $7,000 $11,834  5.95%
40 year old
grantor

#13 CRAT/Term/         11,000 $23,450    4.2%
10 years 

#14 CRUT/Term/             14% $24,673  4.2%
10 years    

#15 CRUT/Term/         $7,000 $50,903  4.2%



10 years
#16 CRUT/Term/         $7,000 $25,914  4.2%

20 years
#17 CRUT/Life/         $7,000 $10,166  4.2%

40 year old 
grantor, 37
year old benef.    

#18 CRUT/Term/         $7,000 $25,914  4.2%
20 years 

#19 CRUT/Term/             14% $24,673  4.2%
10 years            

#20 NIMCRUT/Term/     $296,968    $25,914    4.2%
20 years    in Yr 20            

#21 Net income         $27,088    $11,834    4.2% 
CRUT/ Life/         in Yrs 
40 yr old grantor    21-40

#22       CRUT/Life/          $7,000    $11,834    4.2% 
40 year old
grantor

#23       CRUT/Life/          $7,000    $30,561    4.2% 
60 year old
grantor

#24       CRUT / term/        $7,000    $25,914    4.2% 
20 years

#25       CRUT / term/        $7,000    $50,903    4.2% 
10 years

#26       CRUT / term/            14%   $24,673    4.2% 
10 years

#27 NIMCRUT/Term/      $296,968   $25,914    4.2%
20 years     in Yr 20            

#28 NIMCRUT/Term/      $296,968   $25,914    4.2%
20 years     in Yr 20            

#29 Net income          $27,088   $11,834    4.2% 
CRUT/ Life/          in Yrs            & 5.6%
40 yr old grantor     21-40

#30 CRUT/Term/           7,000 $25,914  4.2%
20 years    

#31 CRUT/Term/         $7,000 $50,903  4.2%
10 years

#32 CRUT/Term/         $7,000 $50,903  4.2%
10 years

#33 CRUT/Term/         $7,000 $50,903  4.2%
10 years

#34 CRUT/Term/         $7,000 $50,903  4.2%
10 years

#35 CRUT/Life/         $7,000 $11,834  4.2%
40 yr old
grantor

#36 CRUT/Life/         $7,000 $11,834  4.2%
40 yr old
grantor

#37 CRUT/Life/         $7,000 $10,166  4.2%
40 year old 
grantor, 37



year old benef.  
#38 CRUT/Life/         $7,000 $10,166  4.2%

40 year old 
grantor, 37
year old benef.  

#39 CRUT/Life/         $7,000 $10,166  4.2%
40 year old 
grantor, 37
year old benef.  

#40 CRUT/Life/         $7,000 $11,834  4.2%
40 year old 
grantor

#41 CRUT/Life/         $7,000 $10,166  4.2%
40 year old 
grantor, 37
year old benef.  



Summary of Present Values to Family Unit

                              Sell
Appreciated                

Example # Keep Asset             CRT         

#1 $100,000 N/A $8,765-$85,446
#2 $100,000       N/A $16,255-$92,936
#3 $100,000       N/A                 $66,447
#4 $100,000       N/A                 $54,090
#5 $100,000       N/A                 $9,522-86,203
#6 $100,000       N/A                 $16,692-$93,373
#7 $100,000       N/A                 $66,874
#8 $100,000       N/A                 $54,243
#9 $100,000       N/A                 $8,812-$101,816
#10 $100,000       N/A $8,719-$73,023
#11 $100,000       N/A $8,221-$88,794
#12 $100,000       N/A                 $7,391-$91,868
#13 $100,000       N/A                 $79,734
#14 $100,000       N/A                 $75,733
#15 $100,000       N/A                 $87,155
#16 $100,000       N/A                 $136,397
#17 $100,000       N/A      $10,784-273,608
#18 $100,000       N/A                 $105,976
#19 $100,000       N/A $108,160
#20 $100,000       N/A $85,984
#21 $100,000       N/A $4,734-$100,046
#22 $100,000   $77,000 $8,765-85,446
#23 $100,000   $77,000                 $16,255-92,936
#24 $100,000   $77,000                 $66,447
#25 $100,000   $77,000                 $54,090
#26 $100,000   $77.000                 $68,031
#27 $100,000   $60,000                 $85,984
#28 $100,000   $77,000                 $98,587
#29 $100,000   $77,000                 $4,734-117,532
#30 $123,938  $123,938                 $89,198
#31 $100,000   $72,000                 $54,090
#32     $100,000   $72,500                 $54,090
#33    $100,000   $77,000                 $52,147
#34    $100,000   $77,000                 $63,726
#35    $100,000   $77,000                 $92,734
#36    $ 45,000   $38,500                 $4,383-42,723
#37    $ 45,000   $38,500                 $(32,244)-

$75,046
#38    $ 45,000   $38,500                 $(29,557)-

$263,876  
#39    $ 45,000   $38,500                 $(30,565)-

$169,730
#40    $ 45,000   $38,500                 $94,352-56,011
#41    $ 45,000   $38,500                 $57,725-88,334



Example #22:

Type of charitable remainder trust:         CRUT
Valuation date         January 1
Terms (life or years)         Life
Age of income beneficiary         40
IRS Life Expectancy                             42.5 
Charitable deduction         11,834
Value of income interest per IRS         88,166
FMV of trust assets at funding (zero basis)    100,000
Annual year-end payment          7% 
Internal (CRT) yield          7%
Outside (reinvestment) yield          7%
Applicable federal rate (IRS interest rate)      7.2%
After-tax discount rate          4.2%
Ordinary income tax rate (fed. and state)       40%
Capital gains tax rate (fed. and state)         23%

Keep:                    100,000

Sell appreciated asset:       77,000

CRT:
Value of char. deduction       4,734    4,734    4,734          

 
Value of income interest       4,031   33,729   56,082           
Other
Total                          8,765   38,463   60,816          

     Year 1  Year 10  Year 20          

CRT:
Value of char. deduction                4,734    4,734          

 
Value of income interest               70,895   80,712           
Other
Total                                  75,629   85,446          

             Year 30  Year 40          



Example #23:

Type of charitable remainder trust:         CRUT
Valuation date         January 1
Terms (life or years)         Life
Age of income beneficiary         60
IRS Life Expectancy                             24.2
Charitable deduction         30,561
Value of income interest per IRS         69,439

FMV of trust assets at funding (zero basis)    100,000
Annual year-end payment          7% 
Internal (CRT) yield          7%
Outside (reinvestment) yield          7%
Applicable federal rate (IRS interest rate)      7.2%
After-tax discount rate          4.2%
Ordinary income tax rate (fed. and state)       40%
Capital gains tax rate (fed. and state)         23%

Keep:                    100,000

Sell appreciated asset:       77,000

CRT:
Value of char. deduction      12,224   12,224   12,224          

 
Value of income interest       4,031   33,729   56,082           
Other
Total                         16,255   45,953   68,306          

     Year 1  Year 10  Year 20          

CRT:
Value of char. deduction               12,224   12,224          

 
Value of income interest               70,895   80,712           
Other
Total                                  83,119   92,936          

             Year 30  Year 40          



Example #24:

Type of charitable remainder trust:         CRUT

Valuation date         January 1
Terms (life or years)         20 years
Age of income beneficiary           NA
IRS Life Expectancy         NA
Charitable deduction         25,914
Value of income interest per IRS         74,086

FMV of trust assets at funding (zero basis)    100,000
Annual year-end payment          7% 
Internal (CRT) yield          7%
Outside (reinvestment) yield          7%
Applicable federal rate (IRS interest rate)      7.2%
After-tax discount rate          4.2%
Ordinary income tax rate (fed. and state)       40%
Capital gains tax rate (fed. and state)         23%

Keep:     100,000

Sell appreciated asset:       77,000

CRT:
Value of char. deduction      10,365 
Value of income interest      56,082
Other
Total         66,447



Example #25:

Type of charitable remainder trust:         CRUT

Valuation date         January 1
Terms (life or years)         10 years
Age of income beneficiary         NA
IRS Life Expectancy                             NA
Charitable deduction         50,903
Value of income interest per IRS         49,097

FMV of trust assets at funding (zero basis)    100,000
Annual year-end payment          7% 
Internal (CRT) yield          7%
Outside (reinvestment) yield          7%
Applicable federal rate (IRS interest rate)      7.2%
After-tax discount rate          4.2%
Ordinary income tax rate (fed. and state)       40%
Capital gains tax rate (fed. and state)         23%

Keep:     100,000

Sell appreciated asset:       77,000

CRT:
Value of char. deduction      20,361 
Value of income interest      33,729
Other
Total         54,090 



Example #26:

Type of charitable remainder trust:         CRUT

Valuation date         January 1
Terms (life or years)         10 years
Age of income beneficiary          NA
IRS Life Expectancy                             NA
Charitable deduction         24,673
Value of income interest per IRS         75,327

FMV of trust assets at funding (zero basis)    100,000
Annual year-end payment         14%
Internal (CRT) yield          7%
Outside (reinvestment) yield          7%
Applicable federal rate (IRS interest rate)      7.2%
After-tax discount rate          4.2%
Ordinary income tax rate (fed. and state)       40%
Capital gains tax rate (fed. and state)         23%

Keep:          100,000

Sell appreciated asset:       77,000

CRT:
Value of char. deduction       9,869 
Value of income interest      58,162
Other
Total         68,031 



     2107  We have avoided assuming tangible personal property,
since the deduction would not arise at the time of funding but
upon sale of the asset by the trust.  PLR 9452026, 9/29/94.

     2108  We assume the CRT's remainder interest is designated to
pass to a public charity rather than private foundation, and that
Sec. 170(e) does not apply.

Following is an excerpt of discussion of the examples of
financial analysis.

Capital Gains Depletion of the Earnings Base: Examples 22-26 

In most of our examples, the corpus is assumed to revert entirely
to the charity.  Only in Examples 13, 14 and 19 have we assumed
any return of corpus to the grantor.  Accordingly, the PV of
benefits of the CRT alternative remain the same whether or not
appreciated property is involved, but introducing the Sell
alternative (appreciated property assumption) introduces a
significantly different perspective on the PV of the CRT benefits
in that the Sell alternative is, of course, net of tax.  

Unless otherwise indicated, we will assume the gain would be
long-term capital gain if the asset were sold, and that the asset
is not tangible personal property.2107  We assume a 23% combined
federal and state capital gains rate, and that the capital gains
tax is paid immediately.  Accordingly, our typical example will
assume the $100,000 corpus is reduced to $77,000.

This assumes zero or nominal basis, so the comparison will not be
as dramatic as basis increases and the capital gains tax is less
of a problem.  Also, if one assumes the asset can be held until
death when the heirs will be entitled to a "step up," the capital
gains tax will be eliminated.

Our examples assume the asset is deductible at fair market
value.2108

Examples 22-25 correspond to Examples 1-4 except the Sell
alternative is added.

In Example 22 (Example 1, CRUT, life interest, 40 year old
grantor), the combined benefits of the charitable deduction and
income interest begin to exceed the Sell alternative in year 32.

In Example 23 (Example 2, CRUT, life interest, 60 year old
grantor), the combined benefits of the charitable deduction and
income interest begin to exceed the Sell alternative in year 26.

In Example 24 (Example 3, CRUT, 20 year term), the combined
benefits of the charitable deduction and income interest never
exceed the Sell alternative but they equal 86% of the Sell



     2109  In Example 14, half of each annual payment was return
of capital.  Example 26 assumes an appreciated asset is used to
fund the trust and the capital gain realized by the trust flows
through to the grantor under Sec. 664(b)(2).  Thus, half of each
annual payment is taxed as long-term capital gain rather than
ordinary income.  The present value of benefits to the grantor in
Example 26 is computed in a similar manner to Example 14; the
difference is that half of each payment is assumed to be taxed as
long-term capital gain rather than taxfree return of capital.

alternative.  

In Example 25 (Example 4, CRUT, 10 year term), the combined
benefits of the charitable deduction and income interest never
exceed the Sell alternative but they equal 70% of the Sell
alternative.

The results in Examples 24 and 25 are "locked in" given our
assumptions because the income interest is payable in all events
(even if it is necessary to pay an estate).

Example 26 is comparable to Example 14 (10 year term, 14%
unitrust) where the grantor receives back $51,602 ($100,000 less
$48,398 in trust after ten years) of the original CRT transfer
via the distributions from the trust.2109  

The total PV of benefits under the CRT alternative in Example 26
is less than that in Example 14 because half of the distributions
from the trust are taxed as long-term capital gain in Example 26
whereas such amount was assumed to be received taxfree in Example
14.  In both examples, half of the trust distributions are
taxable as ordinary income.  In effect, Example 14 assumed the
trust was funded with cash while Example 26 assumes the trust is
funded with an appreciate asset whose basis is sufficiently low
that all distributions that exceed the ordinary income earned by
the trust are taxable as long-term capital gains.  In Example 26,
the grantor has set the payout rate high enough that he or she
has decided to retain a portion of the capital gains.  In effect,
there is an element of installment reporting.

What is particularly interesting, however, is that the PV in
Example 26 is less than $10,000 below the after-tax proceeds of
an immediate sale.  Yet in Example 26 the charity has $48,398 at
the end of 10 years.  The difference is that the grantor has
effectively achieved tax deferral, approximately an installment
reporting privilege for the gain that was "kept" (unrealized
appreciation at the time of transfer to the CRT which flowed back
to the grantor).

Combinations of Benefits: Examples 27 - 29



The more dramatic results are attainable when there are
combinations of benefits: shifting tax to lower brackets (or tax
savings via changing the character of the income), deferral
and/or preserving the capital base by avoiding capital gains tax. 
.....



Excerpt from one checklist from Appendices: Charitable Remainder
Trusts, 3rd Edition, Reference Edition.  

CHECKLIST OF CRT, DONOR AND EXECUTOR REPORTING REQUIREMENTS

Rev. Proc. 83-32, 1983-1 CB 723, contains filing requirements for
a CRT.  Its provisions are incorporated below.

Federal Form SS-4, file as soon as possible to obtain an
identification number for the CRT.

Federal Form 56, Notice Concerning Fiduciary Relationship, filed
by trustee.  Form may be filed by the trustee with the first tax
return of the trust.  

Federal Form 5227, Split-Interest Trust Information Return.
This is the basic form for IRS reporting with respect to the CRT. 
It is due April 15, but beneficiaries will likely need their 
K-1's well in advance of such date.  K-1's from Form 1041 are
attached to the Form 5227 and sent to the beneficiaries.  The
capital gains realized by the CRT are reported on a Schedule D
(from Form 1041) which is attached to the Form 5227.  In the
initial return, per the instructions, a complete copy of the
trust instrument must be attached, along with a written
declaration under penalties of perjury that it is a true and
complete copy.  The instructions to the Form 5227 also indicate
that Form 8275 should be filed to disclose items or positions
that might otherwise result in penalty.  The instructions to Form
5227 will resolve most issues.  For background on Form 5227, see
GCM 36398, 9/4/75.  

Technically, it is not even required that the CRUT agreement
select the valuation date, since it is permitted that the trustee
make the selection and state the valuation date on the first
return.  Regs. 1.664-3(a)(1)(iv).  In those rare circumstances
where the trust agreement does not state the valuation date, the
trustee must state his/her selection on the initial return.  

Federal Form 1041-A, U.S. Information Return Trust Accumulation
of Charitable Amounts.  This form is routinely filed by the CRT
and is due April 15.  Per the instructions to Form 1041-A, the
form is not required for: "A trust that is required to distribute
currently to the beneficiaries all the income for the tax year
determined under section 643(b) and related regulations."  This
exception would apparently apply in the rare circumstance where
the trust agreement provides that any "excess income" (income in
excess of the annuity or unitrust amount) is to be distributed to
charity.  One commentator has suggested that this exception would
apply whenever a CRUT with income limitation or NIMCRUT has trust
accounting income for the year that is "less than the specified
unitrust percentage."  Watson, Mark T., "Who Must File Form 1041-
A?," Tax Clinic, Philip J. Wiesner, Editor, The Tax Adviser,



6/96, American Institute of Certified Public Accountants, p. 334.
It is not difficult to prepare Form 1041-A once the data for the
Form 5227 is assembled, so it is generally better to file the
form if there is any question of the form's applicability.

Form 2758 Application for Extension of Time to File.  If an
extension is necessary in filing Form 5227 and Form 1041-A, this
form should be filed prior to the due date of the returns.  

As explained in this paragraph, an extension may help certain
trusts satisfy the payout requirements because unless the trust
is required to distribute by year end, it has until the extended
due date in which to satisfy the annual distribution requirement. 
Since at least the Tax Reform Act of 1969, the regulations had
permitted payment of the income interest after the close of the
year, but ordinarily not beyond the extended due date for filing
the CRT tax return.  Under amendments to the regulations issued
in 1998, the IRS continues this rule for unitrusts with an income
limitation, but in other cases, effective for taxable years
ending after April 17, 1997, the annual distribution requirement
may have to be satisfied by year end or by the extended due date
of the return.  Rules may vary depending on whether the trust was
created before December 10, 1998.  See "Annual Distributions
Required," page 363.  See also Regs. 1.664-2(a)(1)(i) (annuity)
as amended by T.D. 8791, 12/10/98; and Regs. 1.664-3(a)(1)(i)(a),
(g), (h), (i), (j), (k), (l) as amended or added by T.D. 8791,
12/10/98.

Federal Form 1041, U.S. Income Tax Return for Estates and Trusts,
is filed if the trust has unrelated business income.  The form is
due April 15.  If the trust has unrelated business or debt-
financed income, it may also have to make estimated payments
(Form 1041-ES).  The Form 1041 asks if the trust is described in
Sec. 4947(a)(1) or Sec. 4947(a)(2).  In general, a CRT is
described in Sec. 4947(a)(2), but it may be described in Sec.
4947(a)(1) after the expiration of the noncharitable interests
and the trust is in the wind-down phase prior to final
distribution to the charity.  If it is necessary to obtain an
extension for Form 1041, file Form 8736 before the due date
(additional extensions, file Form 8800).

Federal Form 4720, Return of Certain Excise Taxes on Charities
and Other Persons under Chapters 41 and 42 of the Internal
Revenue Code, is filed in the unlikely event the trust incurs
excise tax.  The form is due April 15 (the due date of the Form
5227).  

Form 8283 Noncash Charitable Contributions may be required to be
filed by the donor.  The trustee of the CRT should acknowledge
receipt of the property by signing Form 8283 (Noncash Charitable
Contributions) as "donee." Regs. 1.170A-13(c)(7)(v)(B) require
that the trustee sign as donee when assets are placed in trust
for benefit of charity, and this would seem to encompass CRTs. 
The form is filed by the due date of the grantor's tax return. 



See generally Regs. 1.170A-13.

Form 8282 Donee Information Return may be required to be filed by
the trust if the grantor had to file Form 8283, then the trust
sold the appreciated property within two years.  See the form's
instructions.  The purpose of this "tattle tale" form is to give
the IRS an opportunity to compare actual sales results with the
value claimed in asserting a charitable deduction.  The form is
due within 125 days of disposition of the property.  If the CRT
should transfer the property to charity within two years, see the
instructions to Form 8282.

In the donor's return for the year of the charitable
contribution, the general requirement for supporting the
deduction is stated as follows in the regulations:  "Any claim
for a deduction on any return for the value of a remainder
interest in a charitable remainder unitrust must be supported by
a full statement attached to the return showing the computation
of the present value of such interest."  Regs. 1.664-4(c).  The
same statement is made in the annuity trust regulations.  Regs.
1.664-2(d) (annuity trust).  

More specific instructions are contained in the following
regulations:........



Excerpt from Tax Guidelines to IRS Model Agreements from
Appendices: Charitable Remainder Trusts, 3rd Edition, Reference
Edition.  

Following is typical of IRS model agreement headings within which
we incorporate notes.  We have added a heading for the
introductory paragraph of the IRS model agreements.

Introduction / Declaration of Trust / Designation of Trustee.

Note 1. Valid trust under local law.
Note 2. Resident aliens or nonresident aliens.
Note 3. Grantor as trustee.
Note 4. Beneficiaries as trustees.
Note 5. Independent special trustee.
Note 6. General powers, responsibilities and compensation of      
        trustee.
Note 7. Co-grantors.

Funding of Trust.

Note 8. Transferring debt.
Note 9. Absence of consideration.
Note 10. Testamentary trusts.

Payment of Annuity or Unitrust Amount.

Note 11. Term of the trust.
Note 12. Number and age of beneficiaries / Payout rates  /       
         Minimum charitable value
Note 13. Grantor as successor beneficiary.
Note 14. Sprinkling provision.
Note 15. Disability or incompetence / direct payment of medical   
         or tuition costs.
Note 16. Assignment of beneficiary's interest.
Note 17. Apportionment to estate of predeceasing beneficiary.
Note 18. Foregoing final payment to final beneficiary's estate.
Note 19. Frequency of payments / pay at end of period.
Note 20. Payments by year end vs. due date of return.
Note 21. Offsetting amounts due the beneficiary against           
         overpayments.
Note 22. Grantor retains testamentary right to revoke.
Note 23. Divorce and other qualified contingencies.
Note 24. Reduced payouts if "premature" distribution to charity.
Note 25. Restricting payments to annuity or unitrust amount or to

    charity.
Note 26. Valuation date for unitrusts.
Note 27. Measuring net fair market value of CRUT.
Note 28. Net income limitation unitrusts generally.
Note 29. Transfers from corpus to income in a NIMCRUT.
Note 30. Make-up account of NIMCRUT benefits successor

    beneficiary.
Note 31. Definition of annuity amount as percentage or fixed 



           dollar amount.
Note 32. Language defining annuity amount.
Note 33. 5% probability test for CRATs.

Payment of Federal Estate Taxes and State Death Taxes 
(Sometimes included in IRS model agreements)

Note 34. Grantor retains testamentary right to revoke.
Note 35. Concurrent or successive beneficiaries.
Note 36. Testamentary trusts.

Deferral Provision (Testamentary CRTs)

Note 37. Alternative language from Rev. Rul. 92-57.
Note 38. Testamentary transfers to inter vivos CRUT.

Proration of the Unitrust Amount.

Note 39. Definition of year in which noncharitable interests      
         terminate.

Distribution to Charity.

Note 40. Public charity (IMPORTANT NOTE!! COMMON ERROR). 
Note 41. Flexibility in designation of remaindermen.
Note 42. Upon termination, distribute assets, not just corpus, to

    charity.
Note 43. Extraordinary distributions to charity or charity       
         receives "excess income."
Note 44. Distributions in kind.
Note 45. Financing the remaindermen with CRT loans or pledges.
Note 46. After termination of noncharitable interests, CRT       
         becomes private foundation.

Additional Contributions.  

Note 47. Testamentary transfers to inter vivos CRUTs.
Note 48. Additional contributors to testamentary CRUTs.
Note 49. Additional contributions by other than the grantor.

Prohibited Transactions.

Note 50. Sec. 4943 & Sec. 4944 language may need modification,    
         especially if closely-held stock is involved.
Note 51. Other concerns with closely-held stock.



Successor Trustee.

Note 52. Grantor as successor trustee.
Note 53. Beneficiaries as successor trustees.

Taxable Year.

Note 54. Initial short period.

Governing Law.

Note 55. Allocations between principal and income.
Note 56. Deferral-type investments contemplated.
Note 57. Situs of trust.

Limited Power of Amendment.

Note 58. Trust is irrevocable and power of amendment must be 
           limited.

Note 59. "Flip unitrusts."

Investment of Trust Assets.

Note 60. Non-income-producing assets.
Note 61. Investment discretion generally.
Note 62. Authority to commingle investments.
Note 63. Common trust funds.
Note 64. Insurance premiums.

Following the section containing the notes to a typical IRS model
agreement, the headings of the following 27 scenarios from IRS
model agreements are reproduced and cross-references made therein
to the numbered notes as they apply to the particular type of
trust or circumstance.  The text of the IRS model agreements is
contained in a separate Appendix.  In the single-life and two-
lives IRS model agreements, the IRS does not distinguish whether
the grantor is beneficiary.  The number of IRS model agreements
is 18, which is less than our 27 scenarios because, while using
the IRS model agreements, with both the single-life and two-lives
IRS model agreements, we distinguish whether the grantor is
beneficiary......

Following is a listing of our 27 scenarios.

Inter Vivos Unitrusts

1.  Single life, inter vivos unitrust, grantor is beneficiary.

2.  Single life, inter vivos unitrust, grantor is not
beneficiary.



3.  Single life, inter vivos net income limitation unitrust
(NIMCRUT), grantor is beneficiary.

4.  Single life, inter vivos net income limitation unitrust
(NIMCRUT), grantor is not the beneficiary.

5.  Two lives, consecutive interests, inter vivos unitrust,
grantor is the initial beneficiary.

6.  Two lives, consecutive interests, inter vivos unitrust,
grantor is not a beneficiary.

7.  Two lives, consecutive interests, inter vivos net income
limitation unitrust with makeup (NIMCRUT), grantor is the initial
beneficiary.

8.  Two lives, consecutive interests, inter vivos net income
limitation unitrust with makeup (NIMCRUT), grantor is not a 
beneficiary.

9.  Two lives, consecutive and concurrent interests, inter vivos
unitrust, grantor is one of the initial beneficiaries.

10. Two lives, consecutive and concurrent interests, inter vivos
unitrust, grantor is not a beneficiary.

11. Two lives, consecutive and concurrent interests, inter vivos
net income limitation unitrust (NIMCRUT), grantor is one of the
initial beneficiaries.

12. Two lives, consecutive and concurrent interests, inter vivos
net income limitation unitrust (NIMCRUT), grantor is not a
beneficiary.

Testamentary Unitrusts

13.  Single life, testamentary unitrust.

14.  Single life, testamentary net income limitation unitrust
(NIMCRUT).

15.  Two lives, consecutive interests, testamentary unitrust.

16.  Two lives, consecutive interests, testamentary net income
limitation unitrust (NIMCRUT).

17.  Two lives, consecutive and concurrent interests,
testamentary unitrust.

18.  Two lives, consecutive and concurrent interests,
testamentary net income limitation unitrust (NIMCRUT).



Inter Vivos Annuity Trusts

19.  Single life, inter vivos annuity trust, grantor is
beneficiary.

20.  Single life, inter vivos annuity trust, grantor is not
beneficiary.

21.  Two lives, consecutive interests, inter vivos annuity trust,
grantor is the initial beneficiary.

22.  Two lives, consecutive interests, inter vivos annuity trust,
grantor is not a beneficiary.

23.  Two lives, concurrent and consecutive interests, inter vivos
annuity trust, grantor is one of the initial beneficiaries.

24.  Two lives, concurrent and consecutive interests, inter vivos
annuity trust, grantor is not a beneficiary.

Testamentary Annuity Trusts

25.  Single life, testamentary annuity trust.

26.  Two lives, consecutive interests, testamentary annuity
trust. 

27. Two lives, concurrent and consecutive interests, testamentary
annuity trust.

..........................

Sample of Notes: 

Note 3. Grantor as trustee.

See generally, "Selecting the Trustee," page 177.  If the grantor
decides to allow the charity to serve as trustee, Mr. Cowley,
infra, p. 11, recommends "a conflict of interest disclosure and
waiver probably should be built into the trust agreement." 

In general, it is possible for the grantor to serve as trustee. 
However, the grantor cannot serve as trustee if there is a
sprinkle provision (unless a special, independent trustee has the
sprinkle authority).

Legislative history indicates an independent trustee is needed to
value difficult-to-value assets such as real estate or closely-
held stock.  H. R. No. 91-413 (Part I), 91st Cong. (1st Sess.
1969), 1969-3 CB 200, 239.  In 1998, the IRS issued regulations
providing that the trust is not a qualified CRT unless an
independent trustee values unmarketable assets, but has added an
alternative method in regulations which allows the trust to not



have a special trustee, but rather value those assets according
to the rules governing "current qualified appraisals."  The IRS
regulations define "independent trustee" and what constitutes
"unmarketable assets."  Regs. 1.664-1(a)(7), T.D. 8791, 12/10/98. 
Note that the regulations are not limited to trusts funded with
assets that are not readily marketable but apply to trusts that
hold assets that are not readily marketable.  The regulations
apply "whenever the trust is required to value such assets..." 
The regulations may also apply to a CRAT.

These regulations generally apply to inter vivos and testamentary
trusts created on or after December 10, 1998.

If closely-held stock may be involved, voting rights may present
a problem under Sec. 675.  See "Sec. 675: Administrative Powers,"
footnote 320.  Also, self-dealing issues may arise if the grantor
is trustee or may be successor trustee and the trust holds
closely-held stock.  These same concerns arise if the grantor may
be appointed successor trustee.  

Reference to Sample Language:  In connection with such issues as
reserving to the grantor the right to terminate the trustee, see
references in this Appendix, "Successor Trustee."  Shenkman,
infra, p. 179, expressly authorizes the trustee to act during the
"wind down" period after the termination of noncharitable
interests.  Temple, infra, p. 17-23, discusses possible use of
independent trustee for the limited purpose of valuing trust
assets in a unitrust, including sample language.  See also Bone,
"Drafting Inter Vivos Charitable Remainder Unitrusts Beyond the
`Nuts and Bolts'," infra, p. 45, 77 (includes designating special
independent trustee to act with respect to annuity contracts). 
Finestone, "Current Issues Involving Charitable Remainder
Trusts," infra, p. 6, opines that having an independent trustee
for hard-to-value assets "Now may be a `governing instrument
requirement..."  Mr. Finestone's outline also contains
attachments of suggested drafting language regarding independent
trustees.  Northern Trust Bank of California, Wills and Trust
Forms, infra, p. 405-11, 407-11, provides for a special trustee
for any property whenever the trustee is unwilling or unable to
act, with a side notation concerning out-of-state property. 
Zaritsky, infra, p. S5-9, contains sample language prohibiting
the trust from holding difficult-to-value assets.  The above
references pre-date the regulations promulgated December 10,
1998.

.......................

Note 14. Sprinkling provision.

See "Selecting the Trustee," page 177, and "Sprinkling Authority
/ Definition of `Class'," page 424.  See also note above, this
Appendix, "Independent special trustee."



An independent trustee may "sprinkle income" among beneficiaries,
including the grantor.  This is useful when needs or tax brackets
may vary at times within the group of beneficiaries; e.g., when
children may be at varying stages of need for the cost of
college.  The sprinkle concept might be considered in
substantially all scenarios, even when the initial plan is for
the grantor to be the sole beneficiary.  

The annual exclusion for gifts of present interests would not be
available with respect to the transfer in trust if the trustee
has sprinkle authority.  Regs. 25.2503-3(c), Example (3); Rev.
Rul. 55-303, 1955-1 CB 471.
  

Reference to Sample Language:  Rev. Rul. 72-395, 1972-2 CB 340,
Sec. 5.03; Bone, "Drafting Inter Vivos Charitable Remainder
Unitrusts Beyond the `Nuts and Bolts," infra, p. 37 (annuity
trust and NIMCRUT), p. 46 (special independent trustee given
authority to exercise sprinkle provision); California Legal
Forms, infra, p. 74-75 and 74-76 (annuity, unitrust); Frimmer,
infra, p. 355.  

...................................

Following is a one of twenty-seven scenario's with cross-
references into the Notes relevant to that particular scenario.

Scenario #1

Single life, inter vivos unitrust, grantor is beneficiary.  Rev.
Proc. 89-20, 1989-1 CB 841, amplified by Rev. Proc. 90-30, 1990-1
CB 534.  

Rev. Proc. 89-20, Sec. 4.

Sec. 4.    Introduction / Declaration of Trust / Designation of
Trustee.

Note 1. Valid trust under local law. 

Note 2. Resident aliens or nonresident aliens.  

Note 3. Grantor as trustee.  

Note 4. Beneficiaries as trustees.  

Note 5. Independent special trustee.  

Note 6. General powers, responsibilities and compensation of
trustee.  

Note 7. Co-grantors.  



Sec. 4.1.  Funding of Trust.

Note 8. Transferring debt.  

Note 9. Absence of consideration.  

Sec. 4.2.  Payment of Unitrust Amount.

Note 11. Term of the trust.  

Note 12. Number and age of beneficiaries / Payout rates  /       
Minimum charitable value

Note 13. Grantor as successor beneficiary.  

Note 14. Sprinkling provision.  

Note 15. Disability or incompetence / direct payment of medical
or tuition costs.

Note 16. Assignment of beneficiary's interest.  

Note 18. Foregoing final payment to final beneficiary's estate.

Note 19. Frequency of payments / pay at end of period.

Note 20. Payments by year end vs. due date of return. 

Note 21. Offsetting amounts due the beneficiary against
overpayments. 

Note 25. Restricting payments to annuity or unitrust amount or to
charity.

Note 26. Valuation date for unitrusts.

Note 27. Measuring net fair market value of CRUT.

Sec. 4.3.  Proration of the Unitrust Amount.

Note 39. Definition of year in which noncharitable interests
terminate.  

Sec. 4.4.  Distribution to Charity.

Note 40. Public charity (IMPORTANT NOTE!! COMMON ERROR). 

Note 41. Flexibility in designation of remaindermen.

Note 42. Upon termination, distribute assets, not just corpus, to



charity.

Note 43. Extraordinary distributions to charity or charity
receives "excess income."

Note 44. Distributions in kind.

Note 45. Financing the remaindermen with CRT loans or pledges.

Note 46. After termination of noncharitable interests, CRT
becomes private foundation.

Sec. 4.5.  Additional Contributions.  

Note 47. Testamentary transfers to inter vivos CRUTs.

Note 49. Additional contributions by other than the grantor.

Sec. 4.6.  Prohibited Transactions.

Note 50. Sec. 4943 & Sec. 4944 language may need modification,
especially if closely-held stock is involved.

Note 51. Other concerns with closely-held stock.

Sec. 4.7.  Successor Trustee.

Note 52. Grantor as successor trustee.  

Note 53. Beneficiaries as successor trustees.  

Sec. 4.8.  Taxable Year.

Note 54. Initial short period.

Sec. 4.9.  Governing Law.

Note 57. Situs of trust.

Sec. 4.10. Limited Power of Amendment.

Note 58. Trust is irrevocable and power of amendment must be
limited.

Sec. 4.11. Investment of Trust Assets.

Note 60. Non-income-producing assets.



Note 61. Investment discretion generally.

Note 62. Authority to commingle investments.

Note 63. Common trust funds.

Note 64. Insurance premiums.

End of Excerpts.


